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M E M O R A N D U M  

To: Members of Dublin City Council 

CC: Dana L. McDaniel, City Manager 

From: Jennifer D. Readler, Law Director 
Thaddeus M. Boggs 

Date: April 20, 2017 

Re: Ordinance 24-17 - Amending the Dublin Codified Ordinances to Prohibit the Sale or 
Other Distribution of Cigarettes, Other Tobacco Products, or Alternative Nicotine 
Products to Persons Under 21 Years Old. 

 

 

BACKGROUND 

Council recently heard a presentation regarding local efforts to increase the age-of-sale 
for tobacco products from eighteen years old to twenty-one years old. This movement, 
commonly known as “Tobacco-21,” has spread across the country in recent years as over 200 
municipalities, as well as the states of Hawaii and California, have passed legislation to limit the 
sale of tobacco products to individuals over twenty-one. In Ohio, six cities have adopted 
Tobacco-21 legislation since 2015, most recently including the City of Columbus in December 
of 2016. Additionally, Upper Arlington, Bexley, Grandview Heights, and New Albany have 
adopted Tobacco-21 ordinances. 

At its April 10, 2017 meeting, Council gave direction to Staff to move forward with 
legislation increasing the age-of-sale for tobacco products from eighteen years old to twenty-one 
years old.  Council also asked that all of the potentially affected retailers be notified of the 
consideration of this Ordinance and we have provided that notice. 

ORDINANCE SUMMARY 

The Tobacco-21 ordinance provided draws upon the others to create an effective and 
enforceable measure. The features include: 

 Confronting tobacco at its source by focusing on the entity selling to persons 
under 21. 

 Creating a distinct violation for sales to persons between 18 and 21, rather than 
having the same prohibition apply to children and persons 18–21.  
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o This avoids inadvertent conflict with state law with respect to the 
provisions applicable to children. 

Council may notice that, unlike Columbus’s recent Tobacco-21 ordinance, our suggested 
ordinance does not propose creation of a new licensing system for the City of Dublin. This is due 
partially to concerns related to the staffing resources necessary to administer such a system. 
Columbus has a health department with staff equipped to administer its system, while Dublin 
does not have comparable capacity. Additionally, if challenged, the licensing system could be 
vulnerable to invalidation on state preemption grounds. These issues are described more fully in 
the remainder of the memo. 

LAW AND ANALYSIS 

Ohio municipalities have authority to adopt Tobacco-21 ordinances as a matter of 
municipal home-rule. The Home Rule Amendment to the Ohio Constitution gives municipalities 
authority to “adopt and enforce within their limits such local police, sanitary and other similar 
regulations, as are not in conflict with general laws.” A municipal ordinance only conflicts with a 
general law where it permits what the state’s general law forbids, or forbids what the state’s 
general law permits. See, e.g., Middleburg Hts. v. Ohio Bd. of Bldg. Standards, 65 Ohio St.3d 
510, 513, 605 N.E.2d 66 (1992), citing Struthers v. Sokol, 108 Ohio St. 263, 140 N.E. 519 
(1923).  

Ohio law prohibits the sale of tobacco products to persons under the age of eighteen. 
O.R.C. § 2927.02. The State requires that any wholesaler or retailer of cigarettes obtain a license 
for that activity from the county auditor under procedures established by state law. O.R.C. 
§ 5743.15. The county auditor must issue the retail license to the applicant upon receipt of a 
completed application and presentation of proof of payment of the license fee to the county 
treasurer. O.R.C. § 5743.15(B)(2). The statute and rules providing for the retail cigarette license 
does not state that the license permits sale to anyone over the age of eighteen. Therefore, because 
sale to anyone over eighteen is not expressly permitted by Ohio law, municipalities may use their 
home-rule authority to raise the minimum age of sale.  

1. Penalties for Violation: Criminal prosecution, including potential jail time, vs. civil 
enforcement. 

Violation of the State’s law against sale or distribution of tobacco products to minors 
(anyone under eighteen) is a fourth-degree misdemeanor for a first offense, and a third-degree 
misdemeanor for subsequent offenses. The potential penalties for a fourth-degree misdemeanor 
are a fine up to $250 and up to thirty days in jail, while the potential penalties for a third-degree 
misdemeanor are a fine up to $500 and up to sixty days in jail. O.R.C. §§ 2929.24; 2929.28.  

Except for Upper Arlington (which makes violation an unclassified misdemeanor subject 
to increasing fines but includes no potential jail time) the other Central Ohio municipalities that 
have enacted Tobacco-21 ordinances have adopted fourth-degree misdemeanor and third-degree 
misdemeanor penalties for sale or distribution of tobacco products to persons under the age of 
twenty-one. All of the municipalities now limit the application to the vendor of the tobacco 
product, not to the under-21 person’s possession of the tobacco product. Cleveland, which has 
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had a Tobacco-21 law in place since April 2016, follows suit. The approach of targeting the sale, 
rather than the possession, reflects the consensus approach for Tobacco-21 efforts nationwide.  

All Tobacco-21 ordinances in Central Ohio address violations as a criminal matter, while 
Columbus has an additional retailer licensing component. Columbus is still in the education and 
licensing phase to set up enforcement of its ordinance, so active enforcement has not yet begun. 
Cleveland did not provide data regarding whether citations have been issued (the ordinance is 
administered by the city’s health department). Grandview Heights police have confirmed that 
they have not issued citations for violations of Grandview Heights’ ordinance. Likewise, neither 
Bexley, New Albany, nor Upper Arlington have had charges filed for non-compliance with their 
respective ordinances. These suburban cities each have only a small number of retailers who sell 
tobacco products (New Albany, for example, only has one tobacco retailer).  

2. Enforcement through licensure and state preemption risk. 

Columbus, with the most recent ordinance, has also imposed a local licensing system for 
cigarettes and other tobacco products, including e-cigarettes and chewing tobacco. Columbus’s 
ordinance would prohibit retailers from selling or distributing these products without getting a 
valid license from the Columbus Board of Health, without reference to whether the retailer has a 
retail cigarette license provided under Ohio law. A retailer that violates the section by selling or 
distributing without a license is guilty of a first-degree misdemeanor (potential fine up to $1,000 
and up to 180 days in jail). A repeat violator can be prohibited from obtaining a local license for 
up to five years. All fines collected under this section are to be deposited into a “Tobacco 
Enforcement and Education Fund” maintained by Columbus.  

One concern with creating a licensing system for Dublin is that it requires staff resources 
for tracking and enforcement. Columbus has a health department with staff; Dublin does not. For 
this reason, the licensing system advanced by Columbus may not be a practical approach for 
each municipality, including Dublin.  

Although Columbus’s licensing section is a creative method to obtain compliance with 
the Tobacco-21 ordinance, by identifying tobacco retailers in the jurisdiction and seeking to fund 
enforcement activities, it risks invalidation if challenged. The Ohio Supreme Court has 
invalidated a similar local licensing system for private investigators in Ohio Assn. of Private 
Detective Agencies, Inc. v. N. Olmsted, 65 Ohio St.3d 242, 602 N.E.2d 1147 (1992). There, the 
city attempted to exact a $15.00 registration fee from any private investigator practicing within 
the city. State law stated that no fees would be charged by the state or any political subdivision 
for conducting a private investigation business. Id. at 243. The court stated that “inasmuch as the 
local ordinance restricts an activity which a state license permits, the ordinance is in conflict with 
a general law of the state and violates” the Home Rule Amendment. Id. at 245. The court had 
also reached a similar conclusion in Westlake v. Mascot Petroleum Co., 61 Ohio St.3d 161, 573 
N.E.2d 1068 (1991) when it invalidated a zoning ordinance that prohibited liquor establishments 
that had valid permits from the Ohio Department of Liquor Control. More recent rulings have 
reaffirmed that municipalities cannot, through local licensing ordinances, prohibit activities 
permitted by state permits. See State ex rel. Morrison v. Beck Energy Corp., 143 Ohio St.3d 271, 
2015-Ohio-485, 37 N.E.3d 128, ¶26–27. Based on the authorities mentioned above, a local 
licensing system is vulnerable to challenge. 
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DUBLIN POLICE DEPARTMENT REVIEW 

 The Dublin Police Department has reviewed the proposed Tobacco-21 legislation and 
will support the new law. Investigations of alleged violations will be on a complaint driven basis.  

CONCLUSION 

Staff recommends that Council approve Ordinance 24-17 at the second reading/public 
hearing on May 8, 2017 to increase the age-of-sale for tobacco products from eighteen years old 
to twenty-one years old. 

 
















