
 

M E M O R A N D U M  

To: Dublin City Council 
Dana L. McDaniel, City Manager 

From: Jennifer D. Readler 
Thaddeus M. Boggs 

Date: April 6, 2017 

Re: Application for Placement of Farmland in an Agricultural District 
Property Address: 3910 Summit View Road, Dublin, Ohio 43016 

 

At its March 20, 2017, meeting, Council conducted a hearing on the application of property 
owners Paul and Audrey Tobias to designate the parcel located at 3910 Summit View Road as an 
agricultural district under Chapter 929 of the Revised Code. Council received a memorandum 
explaining agricultural district status and hearing procedures in its packet for that meeting. 

I. QUESTIONS FROM MARCH 20TH COUNCIL MEETING 

During the hearing on the application, two issues arose that prompted this supplementary 
memorandum: (a) the nonconforming use status of the horse boarding and riding facility on the 
parcel; and (b) notice to nearby property owners, who would be impacted by the agricultural 
district’s defenses to nuisance claims. 

A. Nonconforming Use 

Horse boarding and associated riding activities are agricultural uses. Agricultural uses are 
not permitted or conditional uses in the R-1: Restricted Suburban Residential zoning district, the 
zoning designation applicable to the 3910 Summit View Road parcel. Therefore, agricultural uses 
are prohibited in the district. 

Nonconforming uses provide an exception to the general rule. A nonconforming use, under 
Dublin’s zoning code, is “[a] use of land or a structure lawfully existing at the effective date of 
[the zoning] chapter or amendments thereto which does not conform to the use requirements set 
forth in [the zoning] chapter for the district in which it is located.” Codified Ordinances (C.O.) § 
153.002(B)(14)(g). Nonconforming uses provide a safety valve allowing previously lawful uses to 
continue “until they are removed, but not to encourage their continued use or expansion” except 
in specifically designated situations. C.O. § 153.004(C).  

 

The situations where a nonconforming use may be allowed to expand or continue are: 
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 Change “to a use found to be more nearly in character with the zoning district in 
which the nonconforming use is located;” and 

 Expansion “within an existing structure manifestly arranged or developed for such 
use.” 

Both situations require approval by the Board of Zoning Appeals before the requested action can 
occur. C.O. § 153.004(C)(3). If a nonconforming use is discontinued for a period of two years or 
more, the nonconforming use cannot be reestablished. C.O. § 153.044(C)(3)(d).  

 At the hearing before Council on March 20, Mr. Tobias stated his understanding that the 
property has been used as a commercial horse boarding and riding facility for approximately thirty 
years. He and his wife intend to continue that use for the foreseeable future. He said the facility is 
currently in the process of being renovated, which is expected to take a few months. Meanwhile, 
the horses are boarded elsewhere. In response to a question from Council, he stated no expansion 
is currently being discussed, only renovation of the existing facility.  

 No evidence suggests that the use of the property as a horse boarding and riding facility 
has ceased for two years. Therefore, the nonconforming use can continue. Physical expansion of 
the facility housing the nonconforming use, however, is not permitted. All nonconforming use 
activities are limited to the existing structure, and expansion within those structures requires 
approval of an appeal by the Board of Zoning Appeals, per C.O. § 153.044(C)(3)(c). Doubling the 
number of horses in the facility—from 40 to 80, for example—would be an expansion of the use 
requiring Board approval. The renovations mentioned by Mr. Tobias are not expansions; Mr. 
Tobias stated his intention that the renovated facility will hold slightly fewer than the previous 
capacity of 40 horses. 

 To expand the nonconforming use by constructing new facilities or adding onto existing 
facilities, the property would need to be rezoned. The nonconforming use provisions in the zoning 
code do not accommodate physical expansion of facilities housing nonconforming uses. The 
process for zoning map amendments (rezoning) is governed by C.O. § 153.234. These amendments 
may be initiated either by Council on its own motion, by motion of the Planning and Zoning 
Commission, or by application of an owner or lessee of land within the area to be rezoned. 
Proposed zoning map amendments first receive review from the Planning and Zoning 
Commission, which makes a recommendation to Council. Council then holds a public hearing, 
with notice mailed to all owners of property contiguous to, or across the street from, the parcel or 
parcels to be rezoned.  

 The agricultural district application Council is considering does not affect the property 
owners’ right to continue the existing nonconforming use or to continue their non-expansionary 
renovations to the stable building. It does not rezone the property or otherwise change the 
property’s status with respect to Dublin’s zoning laws. 

B. Notice to neighboring property owners 
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Mr. Tobias stated that the primary issue prompting the agricultural district application, is 
the protection the status provides against civil nuisance claims. His concern is based upon the 
proximity of undeveloped properties and residences, which could potentially be developed in 
proximity to the horse facilities.  

 The nuisance defenses available to land within an agricultural district implicate the rights 
of the property’s neighbors because they impair the neighbors’ ability to successfully pursue civil 
nuisance relief. Therefore, Council requested that additional notice be provided specifically to 
owners of property near the applicant property (the Revised Code governing agricultural district 
application hearings requires notice to the applicant and via publication; the City fulfilled these 
requirements). 

 Accordingly, the Clerk of Council promptly sent notice of the April 10 hearing on the 
application to nearly 30 property owners along nearby areas of Sawmill Road, Summit View Road, 
and Glencree Place. A copy of the notice sent, as well as a spreadsheet listing the properties for 
which notice was sent, is attached. 

II. COUNCIL OPTIONS 

Council has the authority to accept, reject, or modify the application following a public hearing. 
At the City Council hearing, any interested person or representative of an interested person may 
submit affidavits or personally appear in support of or opposition to the application.1 City Council 
held this public hearing at its March 20th meeting. For Council to modify or reject, Council must 
demonstrate modification or rejection of the application is necessary:  

1. To prevent a substantial, adverse effect on the provision of municipal services within 
the municipal corporation;  

2. For the efficient use of land within the municipal corporation; 
3. For the orderly growth and development of the municipal corporation; OR 
4. For protection of the public health, safety, or welfare.2 

Prior to rejecting an application, Council is required to make “every effort” to modify the 
application. Modifications may include: 

1. Changing the length of time during which land is considered to be within an agricultural 
district;3  

2. Changing the size of the agricultural district;4  
3. Changing the provisions relating to deferral of special assessments for the agricultural 

district land;5 

                                                 
1 Ohio Rev. Code Section 929.02(B). 
2 Ohio Rev. Code Section 929.02(B). 
3 Id. 
4 Id. 
5 Ohio Rev. Code Section 929.03 – “Agricultural District Exempt from Assessments.” 
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4. Changing the special statutory defenses available to agricultural district lands in civil 
actions for nuisances involving the land’s agricultural activities,6 or 

5. Changing the restrictions on the appropriation of agricultural district land.7 

The applicant may appeal modification or rejection of the application to the Franklin County Court 
of Common Pleas.8 

If approved without modification, the agricultural district designation lasts for five years. If the 
owner takes action removing the property from the agricultural district before the five years 
expires, the owner must pay a penalty. The penalty is calculated as a percentage (based on the 
average bank prime rate) of the recoupment charge the owner must pay if the land fails to qualify 
for CAUV status.9 

This property is also within the boundary of the Special Area Plan for the Summit 
View/Sawmill Area. That plan calls for redevelopment with a mixture of office uses along Sawmill 
transitioning to residential uses similar to other residential developments along Summit View. The 
penalty for removing the land from the agricultural district prior to the five-year expiration may 
make this land more difficult to market and redevelop due to increasing transaction costs. The 
penalty for early removal from the agricultural district is relatively small, however, compared to 
the tax recoupment charges for removing a property from CAUV status. 

The County Auditor separately considers the application under Section 929.02(A)(2), but can 
only make a decision to approve, without modification, or deny. The Auditor must make his 
decision within thirty days of submission of the application. The Auditor’s decision does not affect 
the City Council’s authority to approve, modify, or deny the application. 

III.   STAFF ANALYSIS 

If Council is not inclined to approve the application, the Revised Code requires the City to 
make “every effort” to modify the application before rejecting it outright. Potential modifications 
under the Code include: 

(a) changing the length of time for agricultural district designation from five years to a shorter 
period of time;  

(b) amending the size of the district so that it does not include lands supporting the residential 
use on the property; and  

                                                 
6 Ohio Rev. Code Section 929.04 – “Defense for Civil Action for Nuisance.” 
7 Ohio Rev. Code Section 929.03 – “Appropriation of Agricultural Land” 
8 Ohio Rev. Code Section 929.02(B). 
9 Ohio Rev. Code Section 929.02(D). 
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(c) modifying the application of Revised Code Sections 929.03, 929.04, or 929.05 to the 
property.  

If Council finds that these modifications, or other modifications determined by Council, do not 
adequately protect the efficient use of land in the City, the orderly growth and development of the 
City, or the public health, safety, or welfare within the City, then it is recommended that Council 
reject the application. 

A.   Changing the Length of Time for District Designation 

The agricultural use at the applicant site is nonconforming in the R-1: Restricted Suburban 
Residential District. Whatever happens with this application, the use can continue as a 
nonconforming use under the zoning provisions allowing for continuance of nonconforming use.  

Approving the application would encourage the continuation of the nonconforming use. 
Section 153.004(C) of the City Code provides that it is the intent of the zoning code to allow 
nonconforming uses to continue until their removal “but not to encourage their continued use or 
expansion.” Questions of allowing the continuation, expansion, or change of a nonconforming use 
are heard by the Board of Zoning Appeals pursuant to Section 153.004(C)(3) of the City Code.  

The purpose of zoning based on property use is the “promotion of the public health, safety, 
convenience, comfort, prosperity, or general welfare.”10 The site was placed in the R-1 district for 
purposes of ensuring the orderly development of the City, and to promote the convenience, 
comfort, prosperity and general welfare of City residents. This site lies within close proximity to 
major corridors and commercial and residential development; it is not on the frontier between 
suburban and rural areas. Continuing agricultural use of the site is also contrary to the Special Area 
Plan for the development of the Summit View/Sawmill area. Classifying this parcel as agricultural 
district may discourage opportunities for redevelopment of the area as envisioned in the Special 
Area Plan. Accordingly, placing this land into an agricultural district under Section 929.02—
particularly for five years—is contrary to multiple land-use objectives.  

B. Altering the Size of the District 

The land is not used exclusively for agricultural production as required by Section 929.02 of 
the Revised Code. It includes a single-family dwelling and, according to the application, 1.25 acres 
of the total 6.066-acre site is not devoted to agricultural production. The application does not 
include a map showing the configuration of the non-agricultural and agricultural uses of the land. 
Although Council has authority to modify the size of the agricultural district, more information 
will be necessary to determine whether the size modification is feasible and, if so, what the precise 
modification would be.  

C. Modifying Application of Section 929.05 to the Site 

                                                 
10 Dublin Codified Ordinances Section 153.001; Ohio Rev. Code Section 713.07. 
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The potential and plan for further development of this area makes the restriction of 
appropriation and development incentives at this site contrary to the efficient use of land and the 
orderly growth and development of the City. Even if Council shortens the length of time for the 
agricultural district designation, restricting the appropriation and development incentive processes 
probably would impair development interest and efforts. The extended review process provided 
for agricultural districts in Section 929.05 of the Revised Code is designed to preserve agricultural 
uses. Here, where agricultural use is nonconforming and its protracted continuation is contrary to 
land-use goals, Section 929.05’s extra layers of bureaucratic protection are undesirable. 

IV. RECOMMENDATION 

Approval without modification is not recommended because it encourages continuation of a 
nonconforming use and creates an obstacle for future development of the Summit View/Sawmill 
area as envisioned in the Special Area Plan. The applicant wants to continue the nonconforming 
use at the site and may do so under the City’s zoning ordinances. But if the applicant’s intentions 
or circumstances change, the agricultural district designation would be an impediment to 
redevelopment of the site. 

In cases where the application is not approved, Section 929.02 of the Revised Code requires 
that Council make every effort to modify the application before rejecting it. The modifications 
listed above, and any others devised by Council, should be considered. However, even with these 
modifications the fact remains that agricultural district designation encourages the continuation of 
the nonconforming use and discourages change to a conforming use that is consistent with the 
City’s plan for this corridor. The designation of this parcel also has ripple effects because it would 
become difficult to combine it with other parcels if that opportunity became available. The 
modifications necessary to make the agricultural district designation consistent with the orderly 
growth and development of the City are pervasive. But even with modification, the fundamental 
conflict between the designation and the efficient use of land in the City, and its orderly 
development remains.  

Therefore, it is recommended that the application be rejected.  

 








































